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SUBJECT: Local Government Service Agreements with First Nations

EXECUTIVE SUMMARY:

The Lower Mainland Treaty Advisory Committee (LMTAC) coordinates and represents the collective
interests of local government and through them, their constituents, in defining and building
relationships between First Nations and other orders of government. There are 26 local government
jurisdictions represented as full members on LMTAC, including 23 municipalities and 3 regional
districts. Municipalities in Metro Vancouver, Squamish-Lillooet and Sunshine Coast regional districts
are included.

LMTAC was established to provide input into negotiations with five Lower Mainland area First
Nations: Katzie, Musqueam, Squamish, Tsawwassen and Tslei-Waututh. LMTAC is the largest of 19
treaty advisory committees in the Province and the only one comprised of mainly urban local
governments. It also acts as a full member of the BC treaty negotiation teams.

In 2006, LMTAC developed a paper outlining some recommendations and considerations for local
government service agreements with First Nations. This paper has been updated recently and the
main body of the report is attached. The attachments are almost 100 pages in length and available
in the Council reading file in the Clerks Department. The paper includes a set of guiding principles
that should guide service agreement negotiations.

Mayor Ralph Drew, Chair of LMTAC, will be attending the Council Workshop to provide an overview of
the guiding principles and to answer any questions that Council may have.

RECOMMENDATION(S):

THAT THE PRINCIPLES FOR NEGOTIATING LOCAL GOVERNMENT SERVICE AGREEMENTS WITH FIRST
NATIONS, ATTACHED AS APPENDIX | TO THIS REPORT, BE ENDORSED.

DISCUSSION:

Over the past few years, Kwantlen First Nation has been preparing plans to develop their land
located on Lougheed Highway, east of 240t. We are told that the plans are starting to be solidified
but in order for them to come to fruition, municipal services are needed. The terms and conditions
under which these services are provided will have to be outlined in a formal agreement. Our
negotiations with Kwantlen should be guided by the negotiating principles developed by LMTAC and
we recommend that the same be endorsed. Once a formal agreement has been developed, it will be
forwarded to Council for review and approval.

3.1



CONCLUSION:

The negotiating principles are attached as an appendix to this report. Mayor Drew will attend the
Council Workshop to go over these principles and to answer any guestions that Council may have.
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Appendix |

PRINCIPLES FOR NEGOTIATING LOCAL GOVERNMENT SERVICE AGREEMENTS WITH FIRST NATIONS

1,

10.

11.

12.

13.

Complete provision of the full-suite of municipal and regional services not already provided
by the Indian Band to the reserve (No cherry picking of services);

Full cost recovery for services including off-site costs such as DCCs, maintenance costs,
“cost escalator clauses”,t etc;

Non-Aboriginal residents must pay for the full suite of municipal and regional services
being accessed;

Compatible land use acceptable to the neighbouring community and no changes to be
made to the agreed upon land use, unless previously deemed acceptable by the service
provider;

Agreed upon compatibility of FN land use plan with Official Community Plans (OCPs) and
Regional Growth Strategy (RGS) prior to servicing agreement discussions;

No changes or additions to land use without agreement from the service provider;

All utility system bylaws of the service provider (municipality and/or regional district)
applicable to the municipality and/or regional district, and required for the provision and
regulation of services to the Indian Reserve lands specified in the servicing agreement,
must be fully adopted and enforced through an agreed upon mechanism that will form part
of the service agreement and include all necessary rights-of-way in the case of
enforcement by the municipality and/or regional district;

Environmental liability and security regarding regulatory non-compliance;

Financial liability and security regarding debt, capital and operating costs;

A measure to ensure that on-reserve property assessments provide service fees equivalent
to off-reserve municipal assessments (current best practice is to use a pro rata of the

average off-reserve assessment value);

On-reserve taxes (rates and levies) equivalent to off-reserve municipal taxes (rates and
levies);

Transparency and accountability (Freedom of Information).

A dispute resolution mechanism and process to be clearly defined and set-out in the
service agreement.

1 “Cost escalator clauses” are needed to ensure that rates are annually adjusted to account for increases; for
example, costs passed on by regional districts to municipalities. Without “cost escalator clauses,” cost
recovery for services will become out-of-step with the actual cost of services.
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EXECUTIVE SUMMARY

The development of guiding principles, as well as a model for local government service agreements
with Lower Mainland First Nations, was recommended by then the Greater Vancouver Regional
District (GVRD), now Metro Vancouver, Regional Administrative Advisory Committee (RAAC) at
its joint workshop on governance with the Lower Mainland Treaty Advisory Committee (LMTAC) in
October 2005. As a result, this paper was originally prepared in 2006, and now updated to 2011, to
recognize numerous changes that have occurred in the last five years with respect to servicing
agreements between local governments and neighbouring First Nations. The purpose of this paper is,
therefore, to provide local governments in the Lower Mainland with the most current information
regarding servicing agreements.

It must be emphasized that this paper does not address regional governance; nor does this paper
reconcile service agreement discussions between First Nations and regional districts, such as Metro
Vancouver. Instead, this paper is intended to add to future discussions on those two important issues.

The guiding principles presented in this document were developed from discussions held by
LMTAC’s Technical and Strategic Working Group (TSWG) and previous policy work undertaken
by LMTAC. For ease of reference, the principles are grouped under one or more of the following
categories: full cost recovery, compatible land use and service capacity planning, regulatory and
bylaw considerations, environmental and financial liability and security, equivalency of property
assessments and taxes, transparency and accountability, and dispute resolution. These categories
reflect the broad interests that local governments need to address when entering into service
agreement discussions with area First Nations. Relationship-building initiatives in advance of service
agreement negotiations are also emphasized as leading to successful contracts between parties.

The elements of a service agreement outlined in this paper are adapted from the Federation of
Canadian Municipalities’ (FCM) Land Management Project and the Government of Manitoba’s
Reference Manual for Municipal Development and Service Agreements, as well as a review of
existing literature and service agreements throughout British Columbia. Featured throughout this
document are servicing agreement provisions excerpted from the most current examples and those
that most closely match the FCM guidelines. Please refer to Section F (Attachments) of this paper
for a complete inventory of service agreements and reference materials used.

Each of the principles and contract provisions discussed in this paper are important elements for
local governments to consider in service agreement contracts with First Nations. According to the
literature and review conducted for the development of this paper, it is reported that there have been
relatively few problems in a long history of service relationships between local governments and
First Nations. This history of satisfactory service relationships needs to be continued and is even
more likely to be important in the future as First Nation lands — entailing both Indian Reserves and
future Treaty Settlement Lands — are developed and expanded. However, if problems do arise,
contract deficiencies could have serious consequences and potentially make it more difficult to
continue mutually beneficial relationships into the future. The principles and provisions contained in
this paper should be considered for inclusion in future negotiations and contracts, thus increasing the
possibility of consistent service agreements across the region.
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DISCLAIMER

This discussion paper refers to both individual service agreement provisions and complete service
agreements from communities across British Columbia. While these examples are intended to offer
guidance on how various issues may be addressed in a service agreement, they will not be
appropriate for every agreement. For example, some provisions may be more appropriate for urban
service areas, while others may be more applicable in a rural setting. As well, the elements and
clauses presented in this paper derive from existing service agreements.

Consideration must also be given to the fact that service agreements are also context-sensitive. For
example, some service agreements may utilize a Reserve-wide approach; whereas other service
agreements may be for large-scale but single developments. Different dynamics will be at play in
negotiations with respect to large versus small developments. As well, the negotiation dynamics will
be different if the negotiations pertain to a new service agreement versus renegotiation of an existing
service agreement. This paper tries to capture various situations as they exist, so each servicing
agreement example must be analyzed with respect to its own unique context and situation (e.g. scale
of area to be serviced and relationships that exist among the parties, local government and the First
Nation). In addition, as service agreements must be negotiated, no provision can be included within
the service agreement without the agreement of both parties.

In addition to the above, it is important that Local Governments recognize that service agreements
should be negotiated with the assistance of legal counsel. If a local government wishes to negotiate
an agreement without the assistance of legal counsel, then it is recommended that, at a minimum,
the service agreement should be reviewed by legal counsel prior to its execution. In the event that
any jurisdictional questions arise, it would be prudent to contact the appropriate provincial and
federal government agencies.
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A. PURPOSE

The Lower Mainland Treaty Advisory Committee (LMTAC) originally prepared this paper in 2006
1n response to recommendations that came out of a Special Meeting and Joint Workshop with Metro
Vancouver’s' (then GVRD) Regional Administrative Advisory Committee (RAAC). These meetings
were based on the request by Metro Vancouver’s Board of Directors for discussion on proposed
models for First Nations and regional governance.

Further to these discussions, it was recommended that LMTAC develop local government principles
and a regional template for local government service agreements with Lower Mainland® First
Nations that address both immediate and future needs and pre-treaty bilateral agreements.

This paper was developed to provide local governments with some guiding principles and
recommendations to be considered when negotiating service agreements with First Nations.

Since 2006, the setting for service agreements has evolved due to factors such as finalized treaty
settlements, previous servicing agreements nearing expiration, increasing non-aboriginal populations
living on Indian Reserves,” and new opportunities for managing and developing Indian Reserve
lands. Due to these factors, LMTAC member jurisdictions have expressed their renewed interest to
better understand service agreements.

Knowing that service agreements have become a priority subject for many of its members, LMTAC
has recognized the urgency of promoting a consistent approach to service agreements across local
jurisdictions. Updating this discussion paper is part of the LMTAC’s action plan in this regard.

Disclaimer: While the information in this paper is useful for helping to understand service

agreements with First Nations, local governments are best served by preparing service agreements
with the advice of legal counsel specializing in this subject.

B. BACKGROUND

RAAC’s Recommendation (2005)

At a Special Meeting on October 19™ 2005, and Joint Workshop with LMTAC on October 26",
2005, RAAC members considered and discussed various govemance models for First Nations
membership in regional districts.* At that meeting, participants spoke on the merits of service
agreements instead of pursuing governance models.

! Metro Vancouver refers to the Greater Vancouver Regional District.

2 The Lower Mainland refers to the area in British Columbia surrounding Vancouver.

* An Indian Reserve can be described as the area of land that is held in trust by the federal Crown for the use and benefit
of an Indian Band (First Nation). As federal land held under section 91(24) of the Constitution Act, 1867, Local
Government bylaws and provincial land use legislation are of no effect on Indian Reserves.

* Regional districts were created in British Columbia by legislation from 1965. Regional districts provide a means to
deliver services to areas outside of municipalities and a way for combinations of municipalities and electoral areas to
jointly fund services which are of benefit to the region. It is important to note that regional districts are each unique, and
issues that apply to one may not necessarily apply to another in the exact same manner, For more information on
regional districts, please see LMTAC discussion paper on Regional Governance found on www.lmtac.be.ca.
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The following provides a brief summary of the discussions:

e Service agreements are a good way of establishing local government - First Nation relationships
and may provide impetus for local governments in terms of pursuing a global services approach
for the provision of both “hard” and “soft” services.

e A common template does not currently exist for servicing agreements between local
governments and First Nations, but such a template is needed and useful to have so that local
governments (municipal and regional district) have a common and consistent approach to service
provision.

e Local governments have a collective strength at the regional level. The focus should be on
developing principles for service agreements that will ultimately lead to the development of a
new and better governance model that will address issues over a long period of time.

As aresult of those discussions, it was recommended:

That RAAC direct LMTAC and GVRD staff to develop principles and a template for
local government servicing agreements with area First Nations that will address
both immediate and future needs, with consideration to pre-treaty bilateral
agreements, and report back to RAAC prior to presenting to the GVRD Board and
LMTAC.

First Nation Entities

“Local governments may find themselves negotiating service agreements with one or more of three
different types of First Nation entities including Indian Band Governments, Self-Governing First
Nations, and First Nation Governments. Understanding the difference between various First Nation
entities is crucial as each entity has a unique affect on the legal context when negotiating service
agreements.

Indian Band Governments (Non-Treaty): A “Band is a body of Indians for whose common use
and benefit lands have been set aside or monies held by the Government of Canada or declared by
the Governor-in-Council to be a Band.” Indian Bands are regulated by the Indian Act® which does
not explicitly provide authority for Indian Bands to enter into servicing agreements.

Self-Governing First Nation (Non-Treaty): Self-Governing First Nations have authority to govern
their own internal affairs and a greater responsibility over decisions affecting their communities.
Unlike treaties, Self-Governing Agreements are not constitutionally protected, but based on enabling
legislation. In British Columbia there are two non-treaty self-governing First Nations including the
Westbank First Nation and the Sechelt Indian Band. Non-treaty self-governing First Nations have
the legal authority to enter into service agreements as necessary.

First Nation Governments (Treaty): A First Nation, that has signed a treaty with the federal and
provincial governments, receives land and other rights and entitlements included in the treaty.
Treaty First Nations have autonomous self-governing powers as prescribed in the treaty. Treaty
rights are constitutionally protected. Treaty First Nations, no longer under the Indian Act, have

3 Government of Saskatchewan, First Nations and Métis Relations.
® The Indian Act, originally enacted in 1876, governs the operations of Indian reserves and bands.
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absolute authority and ability to negotiate and enter into service agreements. Tsawwassen First
Nation is currently the only example of a Treaty First Nation in the Lower Mainland.

First Nation — Local Government Service Agreements

In BC today, many First Nations are putting greater energy into exploring land use development
opportunities that will generate economic growth and better meet the needs of their communities.
For example, the purpose of New Relationship’ agreements between the Government of BC and First
Nations is to close the existing socio-economic gap between Aboriginals and non-Aboriginals in the
province. While treaties provide power for First Nations to better facilitate such development,
ongoing federal legislative and policy changes are also increasing the land management powers and
development opportunities of many Indian Band governments outside of the BC Treaty Process.

For example, recent federal acts intended to enable increased development on Indian Reserves
include: the First Nations Land Management Act (FNLMA), First Nations Commercial and
Industrial Development Act (FNCIDA), the First Nations Certainty of Land Title Act (FNCLTA),
the First Nations Fiscal and Statistical Management Act (FNFSMA), and the First Nations Oil and
Gas Act and Money Management Act FNOGMMA).

In 2010, LMTAC began work on a discussion paper exploring the potential impacts of the FNCIDA
and FNCLTA legislation on Lower Mainland local governments.® The legislation and amendments
allow for a more competitive development environment on Indian Reserves by allowing for the
duplication of relevant provincial regulations. Under the legislation, large-scale residential,
commercial and industrial development projects can be more effectively pursued on Indian
Reserves. The paper highlighted the fact that additional service agreements will be required when
such development projects are considered.

As residential, commercial, and industrial development activities accelerate on Indian Reserves® and
other First Nation lands, the demand for municipal services by First Nations likely will increase, as
will the need for more agreements/contracts covering a greater number of services. Experience has-
shown that harmonized land use has been one of the most challenging issues in the relationships
between neighbouring First Nations and local governments. One reason to support well-developed
service agreements is that while municipal zoning bylaws do not apply to federal Indian Reserve
lands, contract law applies and is enforceable.

Despite the potential challenges, an October 2005 consultant’s report titled Treaty Settlement Land:
The Fiscal Impacts on Local Governments, commissioned by the Province and the Urnion of BC
Municipalities (UBCM), argues that service agreements are the best way for local governments to
build positive relations with First Nations regarding final treaty agreements. A workshop by UBCM

" The New Relationship provincial policy sets out processes and structures for the Province and First Nations to work
together on decisions regarding the use of land and resources. Additional information can be found here:
http://www.newrelationship.gov.be.ca/agreements and leg/mew_relationship agreement.html

¥ LMTAC Discussion Paper: Local Government Issues and Interests on the First Nations Commercial and Industrial
Development Act (FNCIDA) and the First Nations Certainty of Land Title Act (FNCLTA), December 2010. A copy of
the discussion paper is available on LMTAC website: www.lmtac.bc.ca.

® The Squamish First Nation has plans to develop residential market housing with the potential for over 25,000 non-
Aboriginals living on Indian Reserve lands over the next 20 years.
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titled Developing Good Neighbour Relations II (2004) concluded that cooperative working
relationships between First Nations and local governments are an area of significant potential benefit
to both parties, yet are relatively untapped, untouched and un-chartered.

Further recognizing the importance of service agreements and relationship building between local
governments and First Nations, in 2010 the Federation of Canadian Municipalities (FCM), in
partnership with the federal department of Aboriginal Affairs and Northern Development Canada
(AANDC) (then Indian and Northern Affairs Canada, INAC), developed a Community
Infrastructure Partnership Program (CIPP), which focused on: '

“...fostering partnerships. and mutually beneficial service agreements between municipal
governments and adjacent First Nations. The partnership is focused on improving joint service
agreements on water and wastewater infrastructure and other related services such as fire
protection and solid waste management. Such agreements can work to reduce costs associated with
service provision, enhance social and economic development, and build capacity within both First
Nation and municipal governments. """’

The FCM has recently released the new version of its Service Agreements Toolkit that can be found
on the organization’s website.'' In addition, FCM is currently working the Phase II of the CIPP
Toolkit that will focus on comprehensive service agreements. The CIPP Toolkit was used in drafting
the Village of Burns Lake service agreements included in Attachments 8 and 9 of this paper, and
the CIPP Comprehensive Service Agreement Template is included in Attachment 12. Unfortunately,
the ‘CIPP Toolkit neither provides recommendations nor addresses the federal legislative barriers to
service agreements as discussed later in this discussion paper.

Servicing agreements are an area that many more local governments and First Nations would explore
if only they could establish a collaborative atmosphere to support such an undertaking. Often a brand
new relationship must be established, one that involves a departure from the isolation that may have
characterized their communities in the past.

To be successful, long-term working relations between First Nations and local governments require
attention to skill building at both the political and administrative levels. Dialogue cannot be limited
to the political level if relationships are going to be strengthened. Local government practitioners
need to be involved to make the relationships work better and to address some of the existing
barriers to successful service agreements.

What are Service Agreements?

Service agreements are contractual arrangements between First Nations and local governments for
the provision of services. It is impoi‘tant to note, however, that local governments are under no legal

or binding obligation to provide services to Indian Reserves.'? Service agreements typically set-out
the list of services subject to the agreement, timelines for review, costing/valuation formulas, and
termination provisions. The focus of most service agreements is on ‘hard’ services (e.g. water,

19 Federation of Canadian Municipalities, www.fem.ca.
‘I A copy of the CIPP Toolkit FCM Website: http:/www.fcm.ca/English/View.asp?mp=1519&x=1797

2 This is with regard to cases where the First Nation has exercised its ability to collect property taxes. In situations
where this is not the case, local governments should seek legal advice on their potential servicing obligations.
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sewer, fire protection), rather than ‘soft’ or regional services such as libraries, recreation facilities,
growth management, and air quality management.

The need for service agreements first came about in 1990 after the Province of British Columbian
enabled the Indian Self-Government Enabling Act. Where a First Nation had implemented property
taxation powers, the Act removed the ability for local governments, and other provincial taxing
authorities, to tax non-Aboriginal residents who had leased property on Indian Reserves.

This was done to ensure harmonization with the Section 83 amendments to the Indian Act, passed by
the federal government in 1988, which gave Indian Bands the ability to collect property taxes from
residents on Indian Reserves. In an effort to avoid “double taxation”, the Province vacated property
taxes entirely to participating Indian Bands. Consequently, local governments could no longer
recover property taxes from non-Aboriginal residents on reserves and began using service
agreements to provide services to reserves for fees (direct payment) in-lieu of property taxes.

In the Lower Mainland, where Indian Reserves are located near or adjacent to incorporated
municipalities, Indian Band administrations have worked to develop agreements with local
governments for the delivery of ‘hard’ and ‘soft’ services that are often not cost effective for the
First Nations communities to self-deliver. The contractual relationships between Indian Bands and
local governments for the provision of services are primarily with municipal governments, instead of
the regional districts. For example, Metro Vancouver does not currently provide any direct services
to Indian Bands. Under its Policy Guidelines on the Provision of Water and Sewer Services Outside
Municipal Service Areas (July 1996), requests for utility services on Indian Reserves are considered
by the applicable member of the Greater Vancouver Sewerage and Drainage District (GVS&DD)
for sewerage or the Greater Vancouver Water District (GVWD) for water.

In such cases, the GVS&DD member (or GVWD member) receives and considers applications for
utility services and makes its decision based on a set of established criteria that are regional in scope.
However, with the introduction of Development Cost Charges (DCCs) by the GVS&DD in 1996,
updated in 2010, municipalities within the GVRD will need to ensure that service agreements
include the remittance of DCCs, or equivalent charges, in order to avoid having to pay the regional
district “out-of-pocket” to cover DCCs.

The GVS&DD and the GVWD are separate legal entities from the GVRD, all commonly referred to
as Metro Vancouver, and the 21 municipalities, one Electoral Area, and one treaty First Nation
(T'sawwassen First Nation) that are located within the Metro Vancouver region. Therefore, service
agreements between non-treaty First Nations (Indian Bands) and neighbouring municipalities located
within the region may necessitate entering into tripartite service agreements that include the GVWD
and/or GVS&DD for the delivery of water and/or sewer services to Indian Reserves.

Provision of sewer service to Indian Reserves within Metro Vancouver also requires the proposed

- service area to become part of the GVS&DD service area and to be included in the regional district’s
Liquid Waste Management Plan (LWMP), as well as adhere to the Regional Growth Strategy (RGS).
At present, there is no legislative framework to facilitate these requirements.
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How do First Nations enter into Service Agreements?

“Indians and land reserved for Indians” is the subject of federal jurisdiction under Section 91(24) of
the Constitution Act, 1867. The Indian Act does not explicitly provide the authority for Indian Bands
to enter into service agreements. However, the department of Aboriginal Affairs and Northern
Development Canada (AANDC) encourages Indian Bands, as a matter of policy, to enter into
agreements with local governments for services.

In contrast to Indian Bands, treaty First Nations, such as the Tsawwassen First Nation, have the
authority to enter into Servicing Agreements, and neither the federal Minister of Aboriginal Affairs,
nor his appointed delegate, is required to be signatory to service agreements with local governments.
Service agreement negotiations are typically initiated and concluded directly between the Indian
Band and local government. AANDC may, however, provide First Nations with financial support
for operations and maintenance of infrastructure subject to the agreements.

With regard to local governments, based on the 2004 legislation and further to the Community
Charter section 8(1), municipalities have powers to enter into service agreements with First Nations.
Regional districts are much less powerful in this respect.

“Fundamental powers

8 (1) A municipality has the capacity, rights, powers and privileges of a natural person of full
capacity.

(2) A municipality may provide any service that the council considers necessary or desirable, and
may do this directly or through another public authority or another person or organization.”

Legal Considerations and the Common Law Duty

While no legal obligation exists for local governments to provide services to neighbouring First
Nations, in cases where the First Nation has exercised its ability to collect property taxes, there are
legal implications regarding the cessation of service provisions. Local governments have an
obligation to provide services during existing agreements. In this regard, the common law obligation
is that “reasonable notice” is required, and that “reasonable” depends on the time it would take, and
the capacity of the First Nation, to provide a reasonable alternative to the services currently provided
by local government.

A number of recent court decisions have dealt with the common law duty to provide services and
what constitutes “reasonable notice”. In Burns Lake Indian Band v Burns Lake (Village) [2000],
the Village argued that it had no common law or confractual duty to continue providing services to
the Band and it was at liberty to terminate the provision of services due to unpaid fees. In 1994, the
Band had received the authority to implement independent property taxation on their reserve lands
and declared that it intended to develop its own service providing capacity.

As such, the Supreme Court of British Columbia ruled that because the Band had the capacity to
quickly and inexpensively establish and maintain its own services, there was no common duty by the
Village to continue providing services. Furthermore, a relatively short timeframe of reasonable

> A copy of the Community Charter : hitp://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/03026_00
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notice was established at five months, due to the fact that the Village had previously placed the Band
on notification that it may need to provide its own services.

In Tsawwassen Indian Band v. Delta (Corp) [1997], the Tsawwassen Indian Band also argued that
the Corporation of Delta had a common law duty to continue providing fire protection services to
their principal reserve. The original issue stemmed from a failure to negotiate a service agreement to
service a new development being undertaken on Tsawwassen reserve land. After negotiations failed,
Delta said it would not provide services to the project, but continued providing fire services without
a formal agreement.

The Tsawwassen First Nation made other arrangements for the other services. Delta eventually
provided a letter to the First Nation indicating that it would stop providing fire services.
Tsawwassen argued to the court that Delta had a common law duty to provide essential services such
as fire protection. The court ruled that while Delta did have a common law duty to provide such
service, due to the capabilities of the Tsawwassen First Nation (which had independent taxation
authority), that duty could be terminated with a reasonable notice.

The above noted court decisions illustrate that local governments do have recourse should there be a
failure of fee payment or other issue that may necessitate the stopping of service provision.
However, knowing that the definition of “reasonable notice” depends on a number of factors, it is
better to include provisions on dealing with issues, such as non-payment of fees, directly in any
service agreement. Local governments should always seek legal counsel on incorporating such
mechanisms into service agreements. The common law obligation and “reasonable notice” must be
taken into consideration along with the following list of concerns identified in this paper.

Pre-Negotiation Principles For Local Governments

While service agreements can be tools of relationship building between local governments and First
Nations, they are, first and foremost, contracts designed to protect the legal and financial rights of
those involved. Therefore, prior to entering into negotiations, local governments the following key
points should be kept in mind:

1. Local governments are under no obligation to provide services;
2. Service agreements are business contracts; they are not social contracts; and
3. Local governments have a fiduciary responsibility to their tax payers.

Service agreements are very expensive undertakings that can cost local governments tens of
thousands of dollars in staff time and legal fees. Therefore, before starting negotiations, the local
government should develop a set of key principles that will shape its negotiating stance: 4

14 While the principles described here are meant for local governments, developing and agreeing upon a different set of
“joint principles” with the First Nation can also be beneficial in setting the general approach to be used in negotiations.
Local governments are also strongly encouraged to create negotiating teams that would be designated to negotiate
service agreements with First Nations.
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NEGOTIATION PRINCIPLES FOR LOCAL GOVERNMENT

1. Complete provision of the full-suite of municipal and regional services not already
provided by the Indian Band to the reserve (No cherry picking of services);

2. Full cost recovery for services including off-site costs such as DCCs, maintenance costs,
“cost escalator clauses” ,15 etc;

3. Non-Aboriginal residents must pay for the full suite of municipal and regional services
being accessed;

4. Compatible land use acceptable to the neighbouring community and no changes to be
made to the agreed upon land use, unless previously deemed acceptable by the service
provider;

5. Agreed upon compatibility of FN land use plan with Official Community Plans (OCPs)
and Regional Growth Strategy (RGS) prior to servicing agreement discussions;

6. No changes or additions to land use without agreement from the service provider;

7. All utility system bylaws of the service provider (municipality and/or regional district)

~—~ - - applicable to the municipality and/or regional district, and required for the provision and

regulation of services to the Indian Reserve lands specified in the servicing agreement,

must be fully adopted and enforced through an agreed upon mechanism that will form

part of the service agreement and include all necessary rights-of-way in the case of
enforcement by the municipality and/or regional district;

8. Environmental liability and security regarding regulatory non-compliancé;
9. Financial liability and security regarding debt, capital and operating costs;

10. A measure to ensure that on-reserve property assessments provide service fees
equivalent to off-reserve municipal assessments (current best practice is to use a pro rata
of the average off-reserve assessment value);

11. On-reserve taxes (rates and levies) equivalent to off-reserve municipal taxes (rate
and levies); :

12. Transparency and accountability (Freedom of Information).

13. A dispute resolution mechanism and process to be clearly defined and set-out in the
service agreement.

13 “Cost escalator clauses” are needed to ensure that rates are annually adjusted to account for increases; for example,
costs passed on by regional districts to municipalities. Without “cost escalator clauses”, cost recovery for services will
become out-of-step with the actual cost of services.
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Principles 1, 2 and 3: Full Cost Recovery.

Service agreements between local governments and First Nations are “fee-for-service”. The local
government provides the services, and the First Nations remits the agreed upon fee in return.
However, it is important to recognize that costs involved to local governments go beyond simply the
delivery of services. Rather, there are numerous off-site costs and “sunk costs” which need to be
accounted for and included in the agreement,

As higher levels of services are required, an increasing strain is put on service delivery infrastructure
which leads to increased maintenance and repair costs. If contributions to “sunk costs”, such as
infrastructure repair funds, are not included in service agreements with First Nations, local
governments will progressively receive a diminishing return on the services they are providing as
finances are diverted to pay for such maintenance and repairs.

Other costs, such as regional district Development Cost Charges (DCCs) and School Site Acquisition
Charges (SSACS)16 also must be collected. If costs such as DCCs are not included in service
agreements, the municipality may find itself paying “out-of-pocket” to the regional district. DCCs
can be collected in two ways. They can be included in the service agreement as a separate
remittance to be made by the First Nation, or they can be built into the fee structure of the service
agreement; for example, a surcharge added onto the user fees collected for sewer and water services.

Another important aspect of full-cost recovery is the inclusion of “cost escalator clauses”. The cost
incurred by local governments for providing services increases over time due to numerous factors.
As aresult, service agreements without “cost escalator clauses” will see local governments receiving
a further diminishing return on the services they are providing. Service agreements should include
“cost escalator clauses” by allowing for annual review and amendment to the fee structure in the
service agreement, should increases be experienced by the local government. Please see the Burns
Lake Municipal Service Agreement in the appendices. As a consequence, full cost recovery for
services, including provision for future infrastructure repair and replacement now required by the
Public Sector Accounting Board (PSAB), must be a fundamental principle of servicing agreement

negotiations.

The preceding paragraphs discussed the need to receive full cost recovery for the services provided
directly to Indian Reserves. However, another issue for consideration is the access to services,
offered within municipalities and regional districts, by residents living on Indian Reserves. In
circumstances where the intended purpose of a servicing agreement is to enable development of non-
aboriginal market housing on.reserve land, as exemplified by the FNCIDA legislation, an issue of
taxation fairness for neighbouring municipal and regional district tax payers arises. Given that
municipal and regional district governments do not have taxation authority on Indian Reserves, local

1 An amendment to the Local Government Act and School Act, in 2007, requires local governments to administer School
Site Acquisition Charges (SSACs) to developments, on a density and unit basis. These charges are then remitted to the
School District in order to fund future school site developments. Local governments do not have the jurisdiction to
apply these charges directly to developments that take place on Indian Reserves. Instead, a mechanism must be put into
service agreements that will allow for equivalent charges to be remitted to local governments, on behalf of the School
District, from market residential developments.
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governments must rely on negotiation with the First Nation regarding the fair and equitable taxation
of the non-aboriginal population living on the Indian Reserve.

Current practice for Bands that have taxation authority, is that Indian Bands levy property taxes on
non- aboriginal residents living on-reserve similar to the taxes levied by the neighbouring
municipality,'’ but the Indian Bands do not remit these taxes to the regional district, transit authority
(or hospital authority), or the provincial government in the case of school taxes. As a result, the
property tax payers of neighbouring municipalities and regional districts are effectively subsidizing
the non-aboriginal on-reserve populations, in terms of serv1ces accessed off-reserve, in that they
must ‘cover-off” the taxes not remitted by the Indian Bands®

Similarly, even though non-Aboriginals living on Indian Reserves may pay school taxes as part of
the property taxes collected by Indian Bands, these taxes are not remitted to the provincial
government. When First Nations were first given the power to collect property taxes in the 1990s,
the Province made the decision to allow Indian Bands to retain the school tax portion." Programs
like FNCIDA and FNCLTA, which make development opportunities on Indian Reserves more
competitive, will contribute to a further increase in the non-Aboriginal population living on reserves
as some First Nations decide to pursue large residential market developments under this legislation.
As the population of non-Aboriginals living on Indian Reserves increases, the impact on school,
hospital and transit taxes, as well as municipal and regional district services accessed off-reserve,
will become increasingly significant and needs to be addressed through some mechanism.*

Master Tuition Agreements (MTA) and Local Education Agreements (LEAs) are mechanisms that
are currently in place to compensate the Province and/or School Districts for providing education
services to Status Indians. Similar mechanisms need to be implemented for non-Aboriginals and
non-members living on Indian Reserves to ensure that compensation for accessing off-reserve
education services is provided to the Province and/or School District. For example, the First Nation
could enter into a Local Education Agreement (LEA) with the adjacent School District to collect and
remit school taxes to the School District for the non-members living on Indian Reserve lands.

| Principles 4, 5 and 6: Compatible Land Use and Servicing Capacity Planning

It is important to understand that servicing agreements are predicated on the capacity of the local
government and/or regional district to provide the requested service(s) at a given time. It should not
be assumed that capacity is always available. Official Community Plans (OCPs) are used by
municipalities to project future growth and the associated servicing requirements in order to plan to
the future capacity of utilities, as well as estimate and budget future capital expenditures.

17 First Nations collecting property taxes under the First Nations Fiscal and Statistical Management Act are required by
the First Nations Tax Commission (FNTC) to have a tax rate equal to a reference jurisdiction during the first year of tax
collection. In subsequent years, there are no such requirements, but there are options provided by the FNTC to achieve
tax harmonization although the latter are optional.

8 Band-members living on-reserve do not pay property taxes to the Indian Bands,

' School taxes account for nearly 50% of total property taxes. They are collected by local governments and remitted to
the Province who places the money into the provincial general revenue stream. School taxes account for approximately
33% of total provincial education funding.

0 Across British Columbia, non-Aboriginals account for over 30% of total on-reserve populations. In Metro Vancouver,
non-Aboriginals account for 60%.
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First Nation communities with their own community plans or Land Codes*' (developed under the
First Nations Land Management Act) will need to work with their neighbouring local government
and regional district to ensure that their future servicing requirements can be accommodated by the
provider. In the case of regional districts such as Metro Vancouver, municipal OCPs must be part of
the Regional Growth Strategy (RGS) and included in the long-range servicing plans, such as Metro
Vancouver’s Liquid Waste Management Plan, which are provincially-mandated and subject to
approval by the Province.

It is not expected that First Nations will sign on to the RGS as member municipalities do; however,
it must be understood that any developments, including those on Indian Reserves, that are deemed
incompatible or contrary to the RGS, will not be eligible for services from Metro Vancouver.
Currently, a lot of leeway is given to developments on Indian Reserves; however, the possibility of
pursuing a development deemed contrary to the RGS necessitates close communication with the
regional district throughout the negotiation of service agreements. Ideally, tri-partite agreements
between the municipality, the regional district and the Indian Band would be pursued; however, until
such agreements are possible, the municipality should ensure the regional district is involved in the
negotiations as much as possible.

One possible approach to avoiding issues with land use compatibility is to have the First Nation
develop a land-use plan that is included as part of the service agreement. A provision may then be
included in the service agreement stating that services will not be provided to any land-use not
included in the initial plan unless otherwise agreed to by the service provider.

The municipality or regional district commits to providing certain services under certain conditions
and the First Nation commits to paying for the services according to agreed upon terms, and such
terms should specify an agreed upon land use as per the First Nation’s community or land use plan.
Specifying the ‘proposed land use’ within a servicing agreement as part of the ‘terms and conditions’
of providing services would ensure adherence to the agreed upon (negotiated) land use after a
servicing agreement has been concluded.

Planning for both the physical capacity of utilities and the financial requirements to provide the
capacity is a long-term process measured in years, not months, Therefore, First Nations who plan on
entering into service agreements in the near- to mid-term future must be aware of the capital
planning process used by local governments, including the capacity and timing issues associated
with service provision. Local governments set their budgets based on the cost of all services that
exist within municipal boundaries. For example, local governments essentially have “service
agreements” with residents through the application of municipal property taxes. Residents do not
get to choose which services they pay for — through property taxes, all residents pay for all services.
There are also financial implications to the capacity issues of service provision.

2! The land code is the First Nation’s land law that will replace the land management practices as defined in the Indian
Act.
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Principle 7: Regulatory and Bylaw Considerations

Municipalities and regional districts do not have regulatory authority on Indian Reserves even if
contracted by the First Nation to provide regulatory services on reserve lands. However, certain
utility services (e.g. sewerage) require approval from local government authorities such as the
Greater Vancouver Sewerage and Drainage District” (GVS&DD) board. The lack of regulatory
authority becomes problematic with respect to local government bylaws regarding discharge
restrictions on the types of liquid waste permitted to enter the sewer utility, and water usage
restrictions required for capacity and conservation reasons.

Local governments and First Nations have attempted to deal with this issue through various
mechanisms. Some have included the relevant local government bylaw within the service agreement,
with the First Nation agreeing to abide by it. However, it is unlikely that such a mechanism would be
legally enforceable. Another method used to address this issue, has been to have the Indian Band
adopt their own bylaw, which mirrors that of the local government. However, it is unlikely that
Indian Bands can adopt such bylaws in their entirety or legally enforce clones of municipal bylaws.

The ability of an Indian Band to adopt a bylaw varies depending on the governing legislation under
which they operate. Indian Bands that operate fully under the Indian Act are able to make bylaws
under Sections 81, 83, and 85.1 of the Acr. These sections define the purposes for which Indian
Bands may make bylaws, and the bylaws require approval from the federal Department of
Aboriginal Affairs and Northern Development. Indian Bands that signed on to the First Nations
Land Management Act (FNLMA), and subsequently had a proposed land-code ratified by their
members, have the power to make laws in respect of the development, conservation, protection,
management, use and possession of First Nation land without ministerial approval. A list of the
most recent federal legislation applicable to First Nations is provided in Attachment 11.

In both situations, Indian Bands cannot make bylaws that contravene any applicable sections of the
Indian Act. Indian Bands operating under a land-code need to ensure that a bylaw does not
contravene anything determined by the FNLMA or land-code. A consideration must be given to
these issues as it is unclear whether or not certain local government bylaws can be replicated in their
entirety by an Indian Band, due to these legislative limitations.

There are also concerns around the enforcement of bylaws that are adopted by Indian Bands. Indian
Bands are responsible for enforcing their own bylaws, but the enforcement powers available to them
also vary depending upon the legislation under which they are governed. Indian Bands operating
fully under the Indian Act have extremely limited enforcement powers as set-out in the Act. Indian
Bands under the FNLMA, with a ratified land code, have far greater power to enforce bylaws, but
there is still the issue of whether or not they have the capacity to properly undertake enforcement.

Therefore, as local governments have a fiduciary responsibility to protect both the sewer utility
infrastructure and the financial interests of their taxpayers, and given the inability of local
governments to enforce sewer discharge regulations on Indian Reserves, it is the responsibility of the

22 The GVS&DD Act authorizes the GVS&DD to “by by-law, impose development cost charges on every person who
obtains from a member municipality (a) approval of a subdivision, or (b) a bulldmg permit authorizing the construction,
alteration, or extension of a building or structure” (GVS&DD Act).
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delegating bylaw
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